August 2, 1996

all of this time to learn the full issue,
the ins and outs of it all. I do not look
forward to reading it in its entirety,
but I am taking this step, Mr. Presi-
dent, because it is very simple. This
provision was put in totally unfairly, it
is totally wrong, and in a procedure
that is totally out of the question.

I might remind Senators that water
is our lifeblood in Montana. It does not
rain very much west of the 100th me-
ridian. We very much want to stand up
for what we think is right. I want Sen-
ators to know this issue may come up.
I thank my colleagues.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. Mr. President, I ask
unanimous consent to speak for 20 min-
utes as in morning business.

The PRESIDING OFFICER. Is there
objection to the Senator speaking for
20 minutes? Without objection, it is so
ordered.

————
THE COLORADO DECISION

Mr. FEINGOLD. Mr. President, just a
month ago we had a discussion here on
the Senate floor about the issue of
campaign finance reform. I think a lot
of us worked hard on the effort. We
have taken a bit of a breather for the
last month and assessed the situation,
and we are ready to consider resuming
the fight for this very important issue.
Although the debate was abbreviated,
it was a pretty good debate. We cer-
tainly did not suffer from any shortage
of speakers offering their ideas on how
we could best reform our campaign fi-
nance laws. In the end, I was pleased
the bipartisan reform bill offered by
myself and the senior Senator from Ar-
izona was able to receive the support of
the majority of this body, actually a
bipartisan vote, obtaining 54 votes. So
I feel very strongly, although we did
not complete the task, we are well on
our way.

And even though we fell 6 votes short
necessary to ward off a well-staged fili-
buster, I think it is clear that there is
a bipartisan majority in favor of acting
on campaign reform, and many of us
intend to press forward on this issue in
the coming months and into the 105th
Congress.

The vast, vast majority of the Amer-
ican people want the Congress to act
on campaign finance reform and we
cannot allow a small minority of Sen-
ators to thwart the will of the Amer-
ican people and wage a stealth attempt
to sweep this issue under the rug.

Interestingly, less than 24 hours after
the Senate voted against further debat-
ing the issue of campaign finance re-
form, the Supreme Court handed down
a much anticipated decision that will
undoubtedly affect the Federal election
landscape.

The case was Colorado Republican
Federal Campaign Committee versus
Federal Election Committee. It arose
out of a 1986 incident in Colorado, in
which the Colorado State Republican
Party made some $15,000 worth of ex-
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penditures on radio advertisements at-
tacking the likely Democratic can-
didate for a Senate seat.

The FEC had charged that this ex-
penditure had violated the Federal lim-
its on so-called coordinated expendi-
tures and the tenth Circuit Court of
Appeals agreed with the FEC’s assess-
ment.

The Federal coordinated expenditure
limit is the amount of money the na-
tional and State parties are permitted
to spend on express advocacy expendi-
tures for the purpose of influencing a
Federal election. The coordinated ex-
penditure limit is based on the size of
each State.

It is important to understand what
the litigants were arguing before the
Court, because many people have tried
to interpret this decision as something
other than what it is.

The Colorado Republican Party,
joined by the Republican National
Committee, argued that the Federal
limits on coordinated expenditures
were unconstitutional on their face and
an infringement on the First Amend-
ment rights of the political parties to
participate in the Federal election
process.

In other words, these parties wanted
the Federal spending limits on coordi-
nated expenditures tossed out com-
pletely, not just the narrow ruling that
was handed down.

The FEC, on the other hand, argued
that the Federal spending limits helped
prevent both actual corruption and the
appearance of corruption.

In short, the FEC argued that these
spending limits were necessary and
valid for the same reasons that the Su-
preme Court found Federal contribu-
tion limits constitutional and nec-
essary in the Buckley decision some 20
years ago.

Who won, Mr. President? Really, no
one won. The Court, in a 7 to 2 deci-
sion, found that this particular case
out in Colorado was a unique situation.
At the time the expenditures in ques-
tion were made, there was neither a
Democratic nor Republican nominee
for the open Senate seat. Moreover, the
expenditures were made some 6 months
before the date of the general election.

And finally, and perhaps most impor-
tantly in the Court’s eyes, there was no
demonstrable evidence that there was
any coordination between the Colorado
State party and any of the Republican
candidates vying for that party’s nomi-
nation.

That is the key.

That, Mr. President, is what these
Federal limits on coordinated expendi-
tures are supposed to be about. The
word ‘‘coordinated’ implies that there
is some sort of cooperation between the
party and the candidate in making the
expenditure, and in this particular case
the Court found that there had been
virtually no coordination whatsoever.

The lack of any coordination led the
Court to decide that this was an ex-
press advocacy, independent expendi-
ture, much like the independent ex-
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penditures we see so often made by or-
ganizations such as the National Rifle
Association, the National Right to Life
Committee, and the AFL-CIO.

In the landmark Buckley decision
and subsequent decisions such as the
1986 decision in FEC versus Massachu-
setts Right to Life, the Supreme Court
has ruled that the Government cannot
limit independent expenditures which
the Court found to be pure expressions
of political speech protected by the
first amendment.

These rulings are the basis for the
absence of Federal limits on inde-
pendent expenditures made by individ-
uals, organizations, and political ac-
tion committees.

The key determination in the Colo-
rado decision was that the Court found
that this particular expenditure was an
independent expenditure, and an inde-
pendent expenditure made by a polit-
ical party is entitled to the same con-
stitutional protections as an inde-
pendent expenditure made by anyone
else. In short, political parties may
make unlimited independent expendi-
tures in Federal elections in the same
manner other organizations are free to
make such expenditures.

In addition, the Supreme Court, un-
fortunately, did leave certain key ques-
tions unanswered. For example, the
Court found the Colorado expenditure
to be an independent expenditure large-
ly because it was 6 months before the
general election and there was no
Democratic nominee and no Repub-
lican nominee, to make an express, co-
ordinated attack on.

What would happen if the same ex-
penditure was made 1 month before
election day, when both the Demo-
cratic and Republican nominees had
been chosen?

The Court did not address this ques-
tion.

Instead, the Court elected to issue an
extremely narrow ruling by focusing on
the peculiar circumstances relevant in
the Colorado decision.

The Court simply ruled that an ex-
penditure made without coordination,
made far in advance of an election and
before there are any nominees of either
party must be treated as an inde-
pendent expenditure and is therefore
not subject to limit.

Mr. President, for the 80 percent of
the American people who want us to
reduce the role of money in congres-
sional elections, this is not the best
news.

What it means is that the parties are
free to independently pour millions and
millions of dollars into each State
months and months before the voters
are to go the polls. It will open the
door to more expensive campaigns,
longer campaigns and if current trends
continue, increasingly negative cam-
paigns.

It can mean a proliferation in every-
thing that repulses Americans about
our campaign finance system.

That is bad news Mr. President. But
it must be understood and the reason I
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am speaking today, so that this is
clarified, this decision could have been
far worse.

The Colorado Republican Party had
advocated that the Court strike down
the actual Federal limits on coordi-
nated expenditures, and in fact, many
of the so-called legal experts had pre-
dicted that this conservative court
would do just that. But they did not.

But the Supreme Court specifically
refused to strike down these limits.
The Court ruled that this issue needed
to be addressed further by the lower
courts before the high court could ade-
quately issue a determination of
whether such limits are constitutional.

That, Mr. President, is why this was
such a narrow ruling. It only affects a
certain type of expenditure made by a
political party. The Federal limits on
coordinated expenditures were left in
place and are still a part of the current
election system.

Some have suggested that this deci-
sion will allow the parties to play a
greater role in the election process. I
agree. The question is, in the end, will
this have a positive or negative effect
on our political system.

I think it could go either way. For
example, the parties may decide to use
this decision to run negative television
ads against a particular candidate 8
months before election day.

I do not think that is a positive con-
tribution to the process, and in fact, I
think it is exactly the type of activity
that has turned the American people
against our current political system. I
am hopeful, Mr. President, that the
American people will reject those
kinds of tactics, if they are, in fact,
used by the parties.

On the other hand, on a brighter
note, there is a possibility that this de-
cision could have a positive impact on
the system. If, for example, a chal-
lenger is severely underfunded and is
facing an incumbent with a colossal
war chest, expenditures made by the
parties could aid the challenger in run-
ning a competitive race.

But I do not think this is the best ap-
proach to the very real problem of an
uneven electoral playing field.

Why shouldn’t we instead empower
the challenger to make such reasonable
expenditures in this situation in his or
her own favor? Why not, in this par-
ticular situation, allow the candidate,
rather than the party, to play a some-
what greater role in the election proc-
ess?

That is precisely the approach advo-
cated by the senior Senator from Ari-
zona and myself and many others and
was embodied in the bipartisan legisla-
tion we offered just a couple of weeks
ago. Our proposal created a mechanism
that offered candidates who agreed to a
reasonable set of limits on their cam-
paign spending the tools to run an ef-
fective, credible, and competitive cam-
paign for the U.S. Senate.

I want to make something very clear,
Mr. President. The effect of the Colo-
rado decision on the McCain-Feingold
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legislation, or any legislation like that
legislation, is, at best, nominal. I real-
ize that many have tried to say just
the opposite, somehow suggesting that
the Colorado decision contradicts ev-
erything in the McCain-Feingold bill or
other reform bills. Mr. President, that
is not true. It is wishful thinking on
the part of those very same people who
have done everything they can to kill
campaign finance reform.

The Colorado decision has nothing to
do with any of the key components of
our proposal, whether it is the vol-
untary spending limits, the broadcast
and postage discounts, the PAC restric-
tions, bundling restrictions, franking
reforms or any other provision. None of
these are affected by the Colorado deci-
sion.

Some have said that the spending
limits in our bill will prevent a com-
plying candidate from responding to an
attack made by these new party-inde-
pendent expenditures.

There is concern expressed that a
candidate who has agreed to abide by
the voluntary spending limits who is
then hit with $100,000 worth of tele-
vision ads bought by the national party
will be unable to respond effectively.
That is a fair concern to raise. But, Mr.
President, the answer is the same as it
was when we debated the proposal 2
weeks ago.

There is a provision in our bill that
provides that if any complying can-
didate is the target of an independent
expenditure, that candidate’s spending
limits are raised in proportion to the
amount of independent expenditures
made against them. So candidates
would not be restrained from reason-
ably responding to an independent ex-
penditure by the voluntary spending
limits that they have agreed to. It is
really that simple.

So, Mr. President, I am confident
that this legislation will be debated
again, if not this year, then early in
the 105th Congress. It doesn’t matter
whether the Senate is under Repub-
lican or Democrat control next year,
but the American people will surely re-
ject what I like to call the two escape
hatches of campaign finance reform, in
addition to saying the Supreme Court
has foreclosed the matter.

The first escape hatch, which will
allow the Congress to talk the talk
without walking the walk, is to create
yet another commission to study this
problem. I say ‘‘another’” because it
has already been done a few years ago.
Commissions are meritorious when a
relatively new issue needs to be stud-
ied, but that is not the situation when
it comes to campaign finance reform.
In fact, this issue has been the subject
of more congressional hearings and tes-
timony than the vast majority of the
issues debated on the Senate floor.

Clearly, at a time when so much is
known about the issue and when so
many creative ideas have been offered,
establishing another commission to
study the problem is unwarranted and
nothing more than a dodge.
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The other escape hatch, which has
turned into the escape hatch for seem-
ingly every other issue that the Senate
has debated in the 104th Congress, is to
call again for yet another constitu-
tional amendment. This particular con-
stitutional amendment would allow
Congress to set mandatory spending
limits on campaign expenditures.

Mr. President, I have no doubt that
the people who are supporting this con-
cept are sincere. At one brief moment,
I supported such a constitutional
amendment before I realized that the
103d Congress will be followed by a
104th Congress that seems to be trying
to turn the Constitution into a bill-
board for every imaginable campaign
slogan.

Let’s be honest here. A constitu-
tional amendment requiring 67 votes is
not going to pass before the turn of the
century and, frankly, I don’t think
would pass by the turn of the next cen-
tury. We could not even get 60 votes for
a modest bipartisan and bicameral bill
that had an unprecedented level of pub-
lic support.

Moreover, even if such a proposal
were to somehow miraculously receive
67 votes in the Senate and 291 votes in
the House of Representatives, then it
has to be ratified by three-fourths of
the States.

So I think it is clear that anyone who
suggests that a constitutional amend-
ment is the solution to our campaign
finance problems must also admit that
sort of solution is years and years and
years away from realistically coming
into play.

We just cannot put off a decision any
longer, Mr. President. No games, no
side shows. The American people are
tired of campaigns in which issues and
ideas have become secondary to dollars
and cents. They view our electoral sys-
tem not as part of the American
dream, but just another chapter in the
“lifestyles of the rich and famous.”’

The voters have become inherently
mistrustful of any individual elected to
public office because they know that
individual is now part of the Wash-
ington money chase, where their prin-
cipal goal as an elected official some-
times looks like not representing their
communities but, instead, raising the
requisite millions of dollars for their
reelection efforts.

Those are the trademarks of a dys-
functional campaign finance system
that is crying out for meaningful bipar-
tisan reform. I remain optimistic that
early next year, this Senate can come
together on a bipartisan basis and pass
the sort of comprehensive reforms that
the American people have been de-
manding for so many years.

I thank the Chair, and I yield the
floor.

Mr. PELL addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. PELL. Mr. President, I ask unan-
imous consent that I may proceed as in
morning business for 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered. The Senator
is recognized for 15 minutes.
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Mr. PELL. I thank the Chair.

———
RECENT RIOTS IN INDONESIA

Mr. PELL. Mr. President, I know we
all have been saddened in recent days
by reports of rioting and violence in In-
donesia. Last weekend, the government
cracked down on a political opposition
group in Jakarta. Supporters of that
group took to the street in protest and
as a result, several people have been
killed and over 200 arrested. The crack-
down has reportedly been widened to
include other known political activists
including Muchtar Pakpahan, the head
of the Indonesian Labor Welfare Union.

We also read this week that the mili-
tary commander in Jakarta ordered his
troops to ‘‘shoot on the spot” any
protestors who are seen to be threat-
ening the peace, a particularly dis-
turbing development. I would urge the
government in Jakarta to seek to ne-
gotiate and to work with the opposi-
tion forces in a peaceful manner, rath-
er than calling on the military to quell
any protests. This is the same ap-
proach I suggest in the report of my
visit to Indonesia 2 months ago.

The root of the current problems is, I
believe, the lack of an open political
system in Indonesia. Two token legal
opposition parties are allowed to exist,
but they have little influence over pol-
icy. They cannot seriously challenge
the ruling Golkar party. The current
political and electoral systems are de-
signed such that Golkar is assured of
retaining power. But in the most re-
cent parliamentary elections in 1992,
Golkar unexpectedly lost a percentage
of the parliamentary seats. Hoping for
a trend, the two opposition parties
were beginning to talk of making
greater gains in the parliamentary
elections scheduled for next year, al-
though observers never thought either
was likely to take the majority. This
talk upset the government. Even
though retaining ultimate political
control was never in question, the gov-
ernment has reacted to even a slight
loss in that control by calling on the
military.

The government is centering its ef-
forts on the Indonesian Democracy

Party—or PDI—led by Megawati
Sukarnoputri, the daughter of Indo-
nesia’s first president, Sukarno.

Megawati had begun a very visible
campaign in preparation for the par-
liamentary elections next year and in-
dicated that she might challenge Presi-
dent Suharto in the presidential elec-
tions in 1998, a first for Suharto who
has always been unopposed. In what ap-
pears to be a nervous reaction, the gov-
ernment allegedly orchestrated a coup
within the PDI to force Megawati out
of her leadership position. Her sup-
porters took over the PDI headquarters
and refused to leave until the military
took over the headquarters this past
weekend.

President Suharto has done much
that is good for his country. Indo-
nesia’s population control program, for
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example, is a model for the developing
world. The country’s economic develop-
ment has been admirable and many
U.S. companies benefit from their in-
vestments throughout the archipelago.
But as the country has grown and de-
veloped economically, it comes as no
surprise that certain elements of Indo-
nesian society now want their country
to grow and develop politically as well.
The government’s current approach to
the threat of a serious political chal-
lenge—to arrange for Megawati’s over-
throw within her party, blame the riots
on virtually extinct communist sympa-
thizers, and threaten to shoot any
protestors—I believe will both hamper
Indonesia’s continued economic devel-
opment and cause great harm to our bi-
lateral relationship. Internally, the In-
donesian currency and stock market
are beginning to fall.

For several months now the U.S.
Government has considered selling F-
16s to the Indonesian military. In light
of the events in Jakarta, I urge the ad-
ministration to rethink the wisdom of
this sale. My own view is that we
should not rush forward with a high-
technology, glamorous weapon sale to
a foreign military that is threatening
to shoot peaceful protestors in the
street. I am encouraged, Mr. President,
by some signs that the administration
is considering holding off on this sale.

Indonesia is poised to be one of the
region’s most important and influen-
tial countries. President Suharto has
the chance now to accelerate that proc-
ess by allowing for Indonesia’s transi-
tion to modern political governance.
He could follow the model of Taiwan,
which transformed itself from a single-
party, authoritarian regime to a thriv-
ing multi-party democracy without vi-
olence. Indonesia is more than ready to
allow full-fledged, active opposition
voices to publicly make their case to
the people. I would urge the Indonesian
Government to call back its military,
deal peacefully with the opposition,
and show the world it is indisputably
ready for the 21st century.

————

RATIFICATION OF THE LAW OF
THE SEA CONVENTION IS AN UR-
GENT NECESSITY

Mr. PELL. Mr. President, the United
States will shortly become one of the
first and perhaps the first Nation to
ratify the Straddling Fish Stocks
Agreement. This agreement was ap-
proved by the Senate on June 27. I am
very pleased that prompt Senate action
on the Agreement enabled the United
States to continue its leadership on
international fisheries issues. The
agreement will significantly advance
our efforts to improve fisheries man-
agement. In effect, it endorses the U.S.
approach to fisheries management and
reflects the acceptance by other na-
tions of the need to manage fisheries in
a precautionary and sustainable man-
ner.

That being said, Mr. President, in ad-
vising and consenting to ratification of
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the Straddling Stocks Agreement, the
Senate’s work is only partially done.
Having approved the Straddling Stocks
Agreement, the next logical step for
this body is to consider and pass the
treaty which provides the foundation
for the agreement, namely the United
Nations Convention on the Law of the
Sea. My purpose today is to highlight
the connections between the two and
to underscore the many benefits that
will accrue to the United States if the
Senate grants its advice and consent to
ratification of the Law of the Sea Con-
vention, a step that should have been
taken long since, and I hope will come
about shortly.

Prima facia evidence for the tight
linkage between the Law of the Sea
Convention and Straddling Stocks
Agreement is found in the Ilatter’s
title, the ‘‘Agreement for the Imple-
mentation of the United Nations Con-
vention on the Law of the Sea of 10 De-
cember 1982 Relating to Fish Stocks.”
Clearly, the Agreement was negotiated
on the foundation established in the
Law of the Sea Convention. The con-
nection between the two is made ex-
plicit in Article 4 of the agreement
which stipulates that the agreement
““‘shall be interpreted and applied in the
context of and in a manner consistent
with the Convention.”” Further, Part
VIII of the agreement provides that
disputes arising under the agreement
be settled through the convention’s
dispute settlement provisions. Indeed,
the Law of the Sea Convention estab-
lishes a framework to govern the use of
the world’s oceans that reflects almost
entirely U.S. views on ocean policy.

Can the United States become a
party to the agreement, but remain
outside the Law of the Sea Convention?
The answer is yes. The more important
question is: Does this best serve U.S.
interests? The answer to that question
is no. Only by becoming a party to the
Law of the Sea Convention can the
United States maximize its potential
gain from the agreement and protect
its fisheries interests.

One way to do this is to ensure that
U.S. views on fisheries management
are represented on the Law the Sea
Tribunal. That is the body which set-
tles disputes arising under the agree-
ment, and it is established in the Law
of the Sea Convention. Not surpris-
ingly, in order to nominate a judge to
the tribunal, the United States must
become a party to the Law of the Sea
Convention.

A second way to ensure that U.S.
gains are maximized is to ensure that
our country’s views on fisheries man-
agement are well represented in the
convention processes themselves. To do
this, we must be a party to the conven-
tion. The Straddling Stocks Agree-
ment’s provisions are to be applied in
light of the convention. As the conven-
tion itself is an evolving, living docu-
ment, the United States must be part
of the dialogue that will affect not only
the Straddling Stocks Agreement, but
other oceans management policy.



		Superintendent of Documents
	2015-06-12T14:33:37-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




